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RECENT DECISIONS. 

Administrative Law — Mandamus — Review. — The Appellate Division 
affirmed an order of the Special Term denying an application for man- 
damus. It did not appear expressly in the order that the writ was 
refused on a question of law only. Held, that the order was not review- 
able by the Court of Appeals. In re Sherrill (1906) 36 N. Y. L. Jour. 
No. 5. 

Although mandamus is spoken of as discretionary, People v. Ferris 
(1879) 76 N. Y. 326, it should not be denied, in a clear case. Rex v. 
Barker (1762) 3 Burr 1265; III. etc., Ry. Co. v. People (1892) 143 111. 434, 
458. Thus, while formerly a writ of error did not lie upon a mandamus, 
King v. Trinity Chapel (1722) 8 Mod. 27; People v. Steele (1848) 2 Barb. 
554, yet where only a question of law is involved the Court of Appeals 
may take jurisdiction. People v. Terolman (1893) 139 N. Y. 14, semble. 
In holding that the fact that only a question of law is involved must be 
expressly stated in the order, the principal case goes further than previous 
cases. See People v. Ry. Co. (1904) 177 N. Y. 296. 

Agency — Brokers — Right to Commissions. — The defendant placed 
certain real estate in the hands of the plaintiff, a broker, for sale, directing 
him not to advertise the same. The latter, forgetting this instruction, 
advertised, thereby securing a purchaser, to whom the defendant sold 
the property directly. Held, the broker could recover his commissions 
under the contract. Maloon v. Barrett (Mass. 1906) 78 N. E. 560. 

Since a condition is predicated of a contract, a provision which must 
be broken, if at all, before acceptance of the offer has been had, cannot 
be a condition of the contract. The term as to advertising, therefore, in 
the principal case, is a part of the acceptance, the contract contemplated 
in the transaction between the plaintiff and the defendant being unilateral. 
The offer not being accepted in its terms, the plaintiff is not entitled to 
his commissions. Hoytv. Shepherd (1873) 7° ^11. 309; Quiggle v. Proivty 
(Cal. 1896) 45 Pac. 676; Fraser v. Wychoff (1875) 63 N. Y. 445; Sat- 
terthwaite v . Vreeland (N. Y. 1874) 48 How. Prac. 508. To hold otherwise 
is to force upon the defendant a contract he never made and nullify his 
provision as to advertising. Moreover the decision cannot be supported 
upon the theory that the defendant impliedly made a new offer, for the 
consideration for such offer was past. Murray v. Beard (1886) 102 N. Y. 
505. This case must be distinguished from those involving a ratification 
by the owner after the broker has completed the sale, or a completion of 
the sale by him after a renewed authorization by the owner. 

Constitutional Law — Full Faith and Credit — Foreign Decrees 
of Alimony. — A statute permitted the allowance of alimony on the 

f round of abandonment. The defendant, having been divorced from 
ed and board by a decree in New York, was sued in New Jersey for 
alimony not previously accrued, under the New York decree. Held, 
though the court would not enforce the New York decree as to future 
alimony, such alimony would be given on original decree, the separation 
from bed and board being "abandonment" under the statute. Freund 
v. Freund (N. J. 1906) 63 Atl. 756. See Notes, p. 579. 

Constitutional Law — State Regulation -op the Sale op Patent 
Rights and Patented Articles.— A statute of Arkansas provided that 
every negotiable instrument taken in payment for any patented machine, 
implement, substance or instrument shall be executed on a printed form 
showing upon its face that it was so taken, and that all negotiable instru- 
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ments not so showing on their face should be absolutely void. Held, 
that such statute was unconstitutional and void as creating a discrimina- 
tion between articles of property of the same class based solely on the 
fact that those discriminated against were protected by a United States 
patent. Ozan Lumber Co. v. The National Bank (C. C. A. 1906) 145 Fed. 
344. See Notes, p. 576. 

Contracts — Anticipatory Breach — Insurance Policy. — The respond- 
ent held a mutual life insurance policy in appellant co., payable at his 
death. The company declared the policy forfeited by default in one of 
the payments. The respondent, denying the forfeiture, sued as for the 
present value of the policy. Held, there could be no breach by the 
company until the death of the respondent. Kelly v. Security etc. Ins. 
Co. (1906) 36 N. Y. L. Jour. No. 9. 

Although nearly all the cases under the doctrine of anticipatory 
breach, established by Hochster v. De la Tour (1853) 2 El. & B. 678, have 
arisen from bilateral contracts for services, marriage, and delivery of 
goods, Dingley v. Oler (1881) 11 Fed. 372, nowhere has its application 
been limited specifically to these classes of cases. Limitations, even 
by inference, are found only in the last cited case, which merely states 
that the doctrine has been applied in these three cases, and in Roehm v. 
Horst (1900) 178 U. S. 1, where the Court says it is applicable "in this 
[case] and many others arising out of the transactions of commerce of 
the present day." In contracts for the payment of money, including 
negotiable paper, the doctrine is not applied, on the ground that the con- 
sideration on one side being executed, there are no mutual obligations 
and the reason for the rule does not exist. Roehm v. Horst, supra; 
Nichols v. Scranton Steel Co. (1893) 137 N. Y. 471. The principal case, 
where the obligation is unilateral, but the consideration not executed 
within the meaning of the above exception, therefore marks a new limita- 
tion of this illogical doctrine. 

Contracts — Installments — Separability op Rights of Action. — 
The defendant having failed in certain essential deliveries under an 
installment contract, the plaintiff recovered judgment against him. 
Held, such judgment was a bar to action for breaches in delivery of later 
installments. Pakas v. Hollingshead (N. Y. 1906) 77 N. E. 40. See 
Notes, p. 584. 

Corporations — Foreign — Non - Compliance with Conditions op 
Admission — Liability op Agent. — An action was brought against an 
agent of a foreign corporation which had not complied with statutory 
requirements for doing business in Pennsylvania, on a contract of insur- 
ance made in New York, but through the agent residing in Pennsylvania. 
Held, that by statute the defendant was personally liable on such con- 
tracts of insurance. Bartlett v. Rothschild (Penn. 1906) 63 Atl. 1030. 

In many states an agent under such circumstances is punishable by 
fine or imprisonment, or both, and though the act of agency must be 
within the state, Collier v. Davis (189 1) 94 Ala. 456; People v. Imlay 
(1855) 20 Barb. 68, it is not necessary that the contract of insurance be 
made there. Pierce v. People (1883) 106 111. 11. The theory of the 
Pennsylvania statute seems to be that the unlawful act of the agent puts 
a loss upon the insured by reason of the unenforcibility of the contract 
within the state. Under similar facts in the absence of statute, damages 
have been recovered against the agent on the grounds of negligence in 
placing insurance in an unauthorized company, whether the foreign cor- 
poration was insolvent, Burgess v. Jackson (1897) 46 N. Y. Supp. 326; 
Hartman v. Hallowell (1905) 126 la. 643, or solvent, Landusky v. Beirne 
(1903) 80 N. Y. Supp. 238, the unenforcibility of the contract within the 
state being held sufficient ground of itself. See Jones v. Horn (1904) 
104 Mo. App. 705, contra. 
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Domestic Relations — Adoption — Heirship of Adopted Child. — A 
party conveyed lands in 1853 by deed in trust for the use of another 
during her life, and at her death to her heirs. In 1883 the life beneficiary 
adopted the plaintiff under a statute passed in 1873 excluding adopted 
children from rights of inheritance. Subsequently a statute was passed 
in 1896 which, with certain exceptions, gave adopted children full rights 
of inheritance. Held, O'Brien and Werner, JJ. dissenting, that the other 
heirs of the life beneficiary acquired no vested rights to the continuance 
of such heirship, but that the legislature could provide for a different line 
of inheritance at will. Gilliam v. Guaranty Trust Co. (1906) 36 N. Y. L. 
Jour. No. 19. 

The well known principle of law that "all rules of succession to estates 
are creatures of civil polity," 2 Bl. Com. 10, 11, 211, and subject to 
legislative change, Dodm v. Dodin (N. Y. 1897) 16 App. Div. 42, is applied 
in the principal case to a set of facts comparatively rare. The case 
should be distinguished from those cases where the adopted child claims 
under a will as one of the heirs, where it appears that it was not within 
the contemplation of the testator that the adopted child should be 
included within the term "heirs." See Reinders v. Koppelman (1887) 
94 Mo. 338; Wyeth v. Stone (1887) 144 Mass. 441. 

Domestic Relations — Divorce — Condonation — Recrimination. — 
The plaintiff brought suit for divorce against his wife on the ground of 
adultery. Previously, the plaintiff himself had been guilty of adultery, 
but the defendant with knowledge of this had lived with him as his wife 
for two years. Held, that under a statute, providing that in an action 
for divorce for adultery, the adultery of the plaintiff should be a good 
defense, the condoned adultery was not a bar to his suit. Talley v. 
Talley (Pa. 1906) 64 Atl. 523. 

The principal case, in construing the statute involved, adopted the 
common law rule which has been generally followed in this country both 
under such statutes, Jones v. Jones (1866) 18 N. J. Eq. 33, and in their 
absence. Cumming v. Cumming (1883) 135 Mass. 386. This general 
rule, while good in principle, since condonation blots out the offense, 
2 Bish, Mar. Div. & Sep. § 405; Anichini v. Anichini (1839) 2 Curt. Ecc. 
210, does not seem flexible enough to do justice under all the various sets 
of circumstances which may present themselves. Accordingly the prac- 
tice which prevails in England by virtue of the St. 20 & 21 Vict. c.85 sec. 
31, permitting the courts to use discretion as to whether condonation 
shall work as a bar or not, under which discretion the English cases have 
been decided contrary to our own, seems commendable and worthy of 
adoption in this country by legislative action. 

Domestic Relations — Infants — Contracts — False Representations 
as to Age. — The defendant, an infant of mature appearance, by false 
representations as to his age induced the plaintiff to sell him a livery 
business for which he gave notes secured by a trust deed on the personal 
property transferred and on a tract of land owned by him. The plaintiff 
sought by a bill in Chancery to have the land sold and the proceeds ap- 

Elied on the notes. The defendant pleaded infancy. Held, that the 
ind should be sold "with a decree over against the minor for any balance 
that remained due after the sale of the property, if the property did 
not bring a sufficient price to pay the debt." Commander v. Brazil 
(Miss. 1906) 41 So. 497. 

For necessaries an infant is liable only in quantum meruit. Locke 
v. Smith (i860) 41 N. H. 346. In some jurisdictions goods not neces- 
saries may be recovered in replevin or trover, Badger v. Phinney (18 19) 
15 Mass. 359; Eckstein v. Frank (N. Y. i860 1 Daly 334; but see Slayton 
v. Barry (1900) 175 Mass. 513, or if obtained by false representations their 
value may be recovered in an action of deceit. Fitts v. Hall (1838) 
9 N. H. 441; Rice v. Boyer (1886) 108 Ind. 472. In New Hampshire 
quantum meruit lies for all goods not returned. Hall v. Butterworth 
(1879) 59 N. H. 354. These cases mark the limit of recovery against 
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an infant because of his promise to pay for goods received. The form of 
the decree of the principal case holds the infant liable not only in quantum 
meruit, or for the loss incurred by the vendor, but for the full contract 
price. This is contrary to all precedent and unsound in principle. 

Eminent Domain — Public Use — Electric Power. — A light and power 
company under contract to furnish electricity to a city, and to operate 
the city's electric cars, and also holding itself out to the public as engaged 
in the business of selling electric power generally and without discrimina- 
tion, sought to exercise the right of eminent domain in aid of the latter 
business. Held, that there was no public use. State v. Superior Ct. 
(Wash. 1906) 85 Pac. 666. 

The business of generating and selling electric power has never been 
declared a public use. Brown v. Gerald (1005) 100 Me. 351; Fallsburg 
Co. v. Alexander (1903) 101 Va. 98, s. c. 3 Columbia Law Review 282; 
Avery v. Vermont Co. (1903) 75 Vt. 235. In each of these cases, however, 
the court seems to have based its decision on special circumstances 
which rendered it unlikely that any advantage would accrue to the 
public, inasmuch as no evidence had been shown of a holding out to 
serve the public without discrimination. In the principal case no such 
obstacle appears, as the company had expressly so held itself out. But 
public advantage or benefit alone is not synonymous, save in Nevada, 
Mining Co. v. Seawell (1876) 11 Nev. 394, with public use; and to 
justify the exercise of the right of eminent domain where the property 
to be condemned is in the direct use and occupation of a private person, 
and the general public have only an indirect and qualified use of it, this 
indirect use must clearly be a needful one for the public, one which 
cannot be given up without obvious general loss and inconvenience. 
Vomer v. Martin (1883) 21 W. Va. 534. The right was, therefore, properly 
denied in the principal case; for in the present economic condition of 
society there does not seem to be any indisputable public necessity for 
considering the generation and sale of electric power for commercial 
purposes as a public use. 

Equity — Injunction of Action at Law — Laches as Ground. — De- 
fendant, a ward, delayed seeking an account for nine years and until 
after his guardian's death. The guardian's representatives being unable 
to find records upon which to base an accounting, the ward brought 
suit against the estate of surety on the guardian's bond. Held, such 
suit should be enjoined on the ground of laches. Clark v. Chase (Me. 
1906) 64 Atl. 493. See Notes, p. 578. 

Equity — Preliminary Mandatory Injunction — Civil Contempt. — 
In pursuance of one part of an order the defendant refrained from inter- 
fering with the plaintiff in the pursuit of his vocation, though he dis- 
obeyed that part which commanded him to restore the plaintiff to mem- 
bership in the unincorporated society. Held, this constituted no civil 
contempt, since the order, based on insufficient allegations and proof, 
was void as an ex parte determination of the ultimate issue. Bachman 
v. Harrington (1906) 184 N. Y. 458. 

The Supreme court exercises the equity jurisdiction of English 
chancery, Const. VI § 1; Code Civil Proc. § 217; Matter of Knowack 
(1899) 158 N. Y. 482, and this is not restricted by a literal interpretation 
of § 603, which substitutes an order for a temporary writ of injunction. 
The court may grant a preliminary mandatory injunction if that is neces- 
sary to preserve the rights of the parties, Robinson v. Lord Byron (1785) 
1 Bro. Ch. 588, Ames, Cases on Eq. 566; Lane v. Newdigate (1804) 10 Ves. 
192; but not otherwise, Anon. (1790) 1 Ves. 140; Spelling, 2nded., Injunc. 
§ 31, nor where the papers on which it is based are deficient, McHenry v. 
Jewett (1882) 90 N. Y. 58, nor where it amounts to a decision of the 
final question. Clayton v. Shoemaker (1887) 67 Md. 216. Hence the 
decision is correct. Dickey v. Reed (1875) 78 111. 261. 
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Evidence — Admissions — Impeachment op Witness. — In an action by 
the estate of a beneficiary of an insurance policy against the assignee 
thereof the plaintiff's case depended on the allegation that the assignment 
was for security only. The defendant being called as plaintifl's witness 
testified that the assignment was absolute. The plaintiff was then 
allowed to introduce testimony of previous declarations of the defendant 
that the assignment was for security. Held, the testimony was properly 
admitted. Gould v. Hancock Ins. Co. (1906) 99 N. Y. Supp. 883. 

Under the general rule that a party cannot impeach his own witness, 
it is held in New York as in most other jurisdictions that, though a party 
can contradict the latter's testimony by proving the true facts of the 
case by other witnesses, Coulter v. Am. Exp. Co. (1874) 56 N. Y. 585, he 
cannot introduce evidence of statements made by the witness contra- 
dictory to his testimony, People v. Safford (N. Y. 1847) 5 Denio 112, 
even where the witness is hostile. Kay v. Metrop. etc. Co. (1900) 163 
N. Y. 447, 451; Conklanv. Metrop. etc. Co. (N. Y. 1903) 40 Misc. 619. 
There is, however, no reason why the admissions of an adverse party which 
are generally admissible to discredit his case, 2 Wigmore, Ev. §1048, 
should be barred merely because they incidentally discredit his credibility 
as a witness. Engel v. Dieter (N. Y. 1900) 31 Misc. 793; Gibbs v. Sina- 
bury (1871) 22 Mich. 479, 481; 2 Wigmore, Ev. §906 (2), 1051 (2) n. 3; 
see Volkommer v. Cody (1903) 85 App. Div. 57, 177 N. Y. 124. As the 
statements in the principal case amounted to admissions the court 
applied the correct rule, though its language that the admissions "were 
competent evidence against him of the facts contained in such admis- 
sions" is rather loose. 2 Wigmore, Ev. §1048. 

Insurance — Policy on Life — Obtained to Assign to One Without 
Insurable Interest. — The plaintiff's intestate took out a policy on his 
own life with the intention of immediately assigning it to one having no 
insurable interest, and did so assign it. Held, that this was not a wager- 
transaction, and that the assignment was good. Harrison v. N. W. Ins. 
Co. (Vt. 1906) 63 Atl. 321. 

By statute in England, 14 Geo. III. ch. 48, which was probably only 
declaratory of the Common Law, Ruse v. Ins. Co. (1861) 23 N. Y. 516; 
and by the Common Law or Statutes in most of the United States a 
policy taken out by one without an insurable interest, or for the benefit 
of one without such interest, is void, because in the nature of a wager 
against the life of the insured, and therefore against public policy. Ruse 
v. Ins. Co. supra; Lord v. Doll (1815) 12 Mass. 115; Bliss on Life Ins. §9. 
Vermont and New Jersey, however, hold a contrary view. Fairchild v. 
N. E. Assoc. (1879) 51 Vt. 613; Trenton Ins. Co. v. Johnson (N. J. 1854) 
4 Zab. 576. Although there is conflict of opinion as to the assignability 
of a policy, taken out bona fide, to one without an insurable interest, 
Warnock v. Davis (1881) 104 1'. S. 775; Steinbach v.Diepenbrock (1899) 
158 N. Y. 24; these, and most jurisdictions hold that a policy taken out 
for the purpose of assigning to one without an insurable interest is in 
principle the same as a policy taken out for the benefit of such a person, 
and is consequently void. Therefore, the principal case seams incorrect 
on principle and general authority, and is based upon a case incorrectly 
decided. Fairchild v. N. E. Assoc, supra. 

Interstate Commerce — Powers op Commission — Private Car Com- 
panies. — The defendant was a private car company, having no direct 
business relations with shippers, but furnishing cars to railroads for the 
use of shippers and receiving pay therefor from the railroads on a mile- 
age basis. On being questioned as to what part of the mileage it had 
given up to shippers, defendant car company refused to answer. Held, 
that such private car companies were within the provision of the Elkins 
Act of Feb. 19, 1903, c. 708; 32 U. S. Stat. 847, making it unlawful for 
any person or corporation to give or receive any rebate by any device 
whatever, and that the giving of any rebate by the defendant, although 
without the knowledge of the railroad, was a violation of the statute, and 
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rendered the defendant car company subject to the jurisdiction of the 
Interstate Commerce Commission. Interstate Commerce Commission v. 
Reichmann (1906) 145 Fed. 235. 

The principal case is an unusual one, but would seem to fall clearly 
within the broad provisions of the Elkins Act, supra, which statute, in 
turn, is fully sanctioned by the sweeping terms of the Constitution giving 
Congress power to regulate interstate commerce. U. S. Const. Art. 1, 
§8. The decision is one involving constitutional and statutory inter- 
pretation merely, and the court gives a broad and fair-minded interpre- 
tation thoroughly in accord with the spirit and purpose of the statute. 
An equally fair-minded interpretation of all the provisions of the Elkins 
Act, supra, and the provisions of the Interstate Commerce Act of Feb. 
4, 1887, c. 104; 24 v. S. Stat. 379, would doubtless have rendered much 
of the recent Interstate Commerce legislation unnecessary. 

Landlord and Tenant — Option for Another Lease — Term not 
Specified. — By an agreement in writing the plaintiff demised to the 
defendant a shop and dwelling house for twelve months "with the option 
of a lease of the same after the aforesaid time at the rental of 30 1. per 
annum." Held, that the defendant was entitled to an option of at least 
one year. Austin v. Newham (1906) L. J. 75 K. B. D. 563. 

This apparently is the first actual decision on this point. Although 
it has been stated that such a lease, which is silent as to the length of the 
term, is void because of uncertainty, Abeel v. Radcliff (N. Y. 1816) 13 
Johns 297, 299, yet it seems more reasonable to infer that the parties 
contemplated a renewal either for the customary term where a general 
custom of letting for a certain number of years exists, Hyde v. Skinner 
(1723) 2 P. Wms. 197, or in the absence of such custom for the same 
term as the original lease. Troy v. Albany Ex. Co. (1852) 472, 474; 
1 Taylor, Land, and Ten., 9th ed., 411, n. 2; McAdam, Land, and Ten., 
2nd ed., 255. 

Master and Servant — Owner of Cab — Defense of Bailment. — The 
defendant railroad advertised satisfactory cab service to its patrons. 
It leased its hansoms to drivers for a fixed sum by the day under an 
agreement providing that the driver assume all liability for damages, 
wear a uniform with "P. R. R." on it, abstain from intoxicating liquors, 
charge prescribed rates and conform to the regulations of defendant. 
The plaintiff was run down and injured by the driver's negligence. 
Held, defendant was not liable. McColligan v. Ry. Co. (Pa. 1906) 63 
Atl. 792. 

Ownership of the cabs creates no liability, Carter v. The Berlin 
Mills Co., (1876) 58 N. H. 52; Milligan v. Wedge (1840) 12 A. & E. 
737; and the contract of bailment here rebuts what would otherwise 
be prima facie evidence of the relation of master and servant. McMullen 
v. Hoyt (N. Y. 1867) 2 Daly 271; Schular v. Ry. Co. (N. Y. 1862) 38 
Barb. 653; Stables v. Eley (1825) 1 C. & P. 614; Seamanv. Koehler (1890) 
122 N. Y. 646. The fact that defendant advertised cab service as part 
of its equipment and compelled the drivers to wear its uniforms is material 
only to those in privity, Hannon. v. Siegel-Cooper Co. (1901) 167 N. Y. 
244, unless the cab ordinances of Philadelphia can be considered as 
creating a liability. Gates v. Bill [1902] 2 K. B. 38; Cargill v. Duffy 
(1903) 123 Fed. 721. The defendant cannot be held as lessor, Felton v. 
Deall (1850) 22 Vt. 170; Blattenberger v. Co. (Pa. 1839) 2 Miles 309, 
for even the liability of public service companies as such is of doubtful 
validity. Elliott on Railroads § 469. But it is not at all clear that the 
alleged contract of bailment was not in reality a contract of service as its 
comprehensive terms gave defendant that control over the driver that 
is decisive of the relation of master and servant. Baldwin v. Abraham 
(N. Y. 1901) 57 App. Div. 67. 

Mines and Mining — Abandonment of Claim — Estoppel. — The defend- 
ant wished to locate a mining claim. One of the plaintiffs by mistake 
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showed him land which he said was unappropriated public domain, but 
which in fact had been previously located by the plaintiffs. The defend- 
ant made a defective location thereon which was validated later by the 
discovery of mineral bearing rock in place. The claim was then worked 
for eighteen months, improvements worth $8,000 being added, with the 
knowledge of the plaintiffs who congratulated the defendant on his suc- 
cess. The plaintiffs were experienced miners while the defendant was 
not. Held, the conduct of the plaintiffs amounted to equitable estoppel 
tantamount to an abandonment. Sharkey v. Candiani (Ore. 1906) 
85 Pac. 219. 

An abandonment is a matter of intention and operates instanter 
to terminate a known legal right, Richardson v. McNully (1864) 24 
Cal. 339; Trevaski v. Peard (1896) in Cal. 599, while an estoppel 
based on a misrepresentation forbids the assertion of the truth or an 
existing legal right. The plea of abandonment, therefore, is a denial 
of the facts requisite for estoppel. Marquart v. Bradford (1872) 43 Cal. 
526. This distinction would have been vital had the plaintiffs discovered 
their mistake before the defendant's defective location was validated, for 
if their acts amounted to an abandonment a relocation by them before 
that date would have been necessary and sufficient to cut off the rights 
of the defendant. The case is supportable not because of abandonment, 
but estoppel. See 2 Lindley, Mines, 2nd ed., § 642. 

Municipal Corporations — Contracts for Public Improvements. — 
The board of commissioners of public works of a city awarded a contract 
for the construction of sewers, which contained a provision that the price 
should include the cost of removing pipes, tracks, etc., necessary for the 
proper location of the sewers. Held, such provision was illegal. Ander- 
son v. Fuller (Fla. 1906) 41 So. 684. 

As the cost of changing the location of tracks, pipes, etc., of a public 
service corporation, necessitated by public improvements, is not a taking 
of property without just compensation, New Orleans etc. Co. v. Drainage 
Commission (1905) 177 U. S. 453; In re Deering (1883) 93 N. Y. 361, nor 
a violation of a contract obligation, the grant to a public service corpora- 
tion being subject always to the public demands, New Orleans etc. Co. 
v. Drainage Commission, supra; Chicago etc. Ry. Co. v. Chicago (1897) 
166 U. S. 226, the contract in the principal case involved a voluntary as- 
sumption of cost by the city. Such a contract therefore, is ultra vires, City 
of Nashville v. Sutherland (1893) 92 Tenn. 335; Becker v. Keokuk Water- 
works (1890) 79 la. 419, as a logical application of the rule that the 
general power under the incorporating act of a municipal corporation is 
to be construed as authorizing only such contracts as are fit and neces- 
sary to enable the corporation to fulfill the purposes for which it was 
created. Dillon, Mun. Corp. § 443; City of Nashville v. Sutherland, 
supra. 

Municipal Corporations — Powers — Liability of City for School 
Furnishings. — A city was authorized by statute to issue bonds for 
purchases of real estate, buildings and equipment for schools, the funds 
so raised to be deposited with a special treasurer as a school fund. Sub- 
sequently the city was established as a school district, to be governed 
by a board of education. A warrant drawn on this special fund was 
given to the plaintiff for furniture which he had supplied the schools, 
which warrant was refused payment because the fund had been em- 
bezzled. In exchange for the warrant, however, the city council executed 
and delivered to the plaintiff a note, on which he brought suit. Held, for 
the defendant. Cleveland School Furniture Co. v. City of Greenville 
(Ala. 1906) 41 So. 862. 

If this was a suit upon a negotiable promissory note, then, since a 
municipality has no inherent power to issue negotiable paper, Police 
Jury v. Britton (1872) 15 Wall. 566; Chisholm v. City of Montgomery 
(1875) 2 Woods 584; Bourdeaux v. Coquard (1892) 47 111. App. 254, 
relief was properly denied, unless negotiable paper could be issued under 
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the power to issue bonds. Under the rule of strict construction of such 
grants, Brenkam v. German American Bank (1891) 144 U. S. 173, such an 
implication would be at least questionable. If, however, the suit be 
considered one upon the claim represented by the note, rather than one 
upon the note itself, the decision is supportable on the ground that the 
statute would seem to have created the school district a distinct corpora- 
tion, against which — or the board of education — the suit should have 
been brought, rather than against the city. Hornby v. State (1879) 69 
Ind. 102; Gunnison v. Board of Education (1903) 176 N. Y. 11. At all 
events, the reasoning of the court that since the plaintiff contracted with 
reference to a particular fund, he was confined to that fund for his pay- 
ment, is unassailable. Boro v. Phillips Co, (1877) 4 Dillon 216; Campbell 
v. Polk Co. Court (1882) 76 Mo. 57. 

Nuisance — Highways — Traction Engine. — The defendant's traction 
engine caused serious unavoidable injury to certain parts of the highway. 
The court found that other parts of the highway were benefited by the 
wide tires packing the macadam, and being of opinion that the total 
injury caused by one trip of the engine if distributed over the whole 
length of the route, would not be greater than the wear and tear caused by 
eight trips of a narrow -tired two-horse truck necessary to move the same 
weight of freight, it was held, that since his right to move his freight by 
two-horse trucks was undisputed, he might use the engine for the same 
purpose. McCarter v. The Ludlum Steel and Spring Co. (N. J. 1906) 
63 Atl. 764. 

A benefit received is no defense to a crime or tort. Respublica v. 
Caldwell (Penn. 1785) 1 Dall. 150. The right to a reasonable use of the 
highway by vehicles of all kinds is limited only by the duty to exercise 
reasonable care to avoid impairing the equal rights of other users of the 
highway. Mullen -v. Village of Glens Falls (N. Y. 1896) 11 App. Div. 275, 
277. From the doctrine of the principal case it would seem that since 
the rights of the defendant were not limited to eight trips of a two-horse 
truck, or to any number of trips, he would have an unlimited right to 
cause serious injury to the rights of the public at points where it was 
admitted the engine could not be used without causing serious injury* 

Pleading and Practice — Amendment — Substitution of Parties 
Plaintiff. — By a mistake of the attorneys for the plaintiff a suit on a 
cause of action in favor of a corporation was brought in the names of 
the holders of all the stock. A motion was made for an amendment 
substituting the corporation as plaintiff. A new action would be barred 
by the Statute of Limitations. Held, motion granted. Hachett v. Van 
Frank (Mo. 1906) 96 S. W. 247. 

Although the decisions on the subject of amendment are conflicting, 
most jurisdictions permit a substitution of the nominal plaintiff for the 
real party in interest. Yocum v. The Town (1866) 39 111. 220. But the 
liberality of the courts in allowing amendments is, by the great weight 
of authority, not extended to the substitution for a sole party plaintiff 
who has shown no right of action in himself, of another who has a right 
of action. Davis v. The Mayor (1856) 14 N. Y. 506; State v. Rottaken 
(1879) 34 Ark. 144; contra, Jennings v. Spring (S. C. 1831) 1 Bailey Eq. 
181. Since a corporation cannot be termed a nominal plaintiff unless 
the entity theory be repudiated — a position the court does not take — 
the decision goes to the extreme of allowing an entire substitution of 
parties plaintiff, in spite of several decisions in the same jurisdiction to 
the contrary. Altheimer v. Tesischer (1891) 47 Mo. App. 284. See 
House v. Dexter (1861) 9 Mich. 246. 

Pleading and Practice — Conclusion of Law — Form of Allegation. 
— A complaint alleged that the defendant was indebted to the plaintiff's 
assignor for money had and received by the defendant amounting to 
$1000. Held, demurrable as stating a conclusion of law. Tate v. 
American Woolen Co. (1906) 99 N. Y. Supp. 678. 
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In pleading under the various codes, only facts and not conclusions 
of law should be alleged. People v. The Commissioners (1873) 54 N. Y. 
276, 279. Yet almost all the courts have made what would seem to be 
an exception to this rule in sustaining complaints and petitions sub- 
stantially the same in form and allegations as the old common counts. 
Allen v. Patterson (1852) 7 N. Y. 476; contra, Bowen v. Emmerson (1869) 
3 Ore. 452. In New York, moreover, facts may be alleged according to 
their legal effect. N. Y. News Co. v. S. S. Co. (1895) 148 N. Y. 39. The 
principal case is distinguishable from Allen v. Patterson, supra, if at all, 
only upon the narrow and unsatisfactory ground that in the latter case 
a transaction was recited while in the principal case there was merely a 
bare allegation of indebtedness. 

Pleading and Practice — Information and Belief — Demurrer. — 
The complainants alleged in their bill certain facts to be true "as the 
complainants were informed and believed." The defendants urged that 
a demurrer by them did not admit the truth of this fact charged, but 
only complainant's belief of the fact. Held, the demurrer admitted 
the truth of the fact charged. Bates v. City of Hastings (Mich. 1906) 
108 N. W. 1005, 

A mere allegation that the alleging party believes that a certain fact 
is true, is not strictly an allegation of fact, but only an allegation of belief, 
McDowell v. Graham (1835) 3 Dana 73; Engremont v. Cowell (1843) 5 
Beav. 620; Jones v. Cowles (1855) 26 Ala. 612; Bank 0} North America v. 
Rindge (1893) 57 Fed- 279. though in code states it has been held that 
such an allegation was good as an allegation of fact on information and 
belief. Howell v. Fraser (N. Y. 1850) 6 How. Pr. 221; Radway v. Mather 
(1852) 5 Sanf. 654; Stoutenburg v. Lybrand (1862) 13 Ohio St. 228; Dial 
v. Gary (1885) 24 S. C. 572; and see Truscott v. Dole (N. Y. 1851) 7 
How. Pr. 221. But where the allegation is made on information and 
belief, it is very generally treated as a sufficiently direct averment of 
facts, as in the principal case. Lucas v. Oliver (1859) 34 Ala. 629; Wells 
v. Bridgeport Hydraulic Co. (1862) 30 Conn. 323; Coryell v. Klehm 
(1895) 157 111. 476. 

Pleading and Practice — Request by Each Party for Direction of 
Verdict. — After evidence taken each party requested the court to in- 
struct the jury to return a verdict in his favor. Held, that by this action 
the parties affirmed that there was no disputed question of fact, and that 
in the upper court they are concluded by the findings in the court below. 
McCormick v. Nat. Bank (1906') 142 Fed. 132. 

It is well established that under such circumstances, after the case 
has come before a higher court, a request to go to the jury will be refused. 
First Nat. Bank v. Hayes (1901) 64 Ohio St. 101; 2 Thompson, Trials 
§ 2272. The language of the cases that a request by each party for a 
verdict in his favor ;s a complete waiver to go to the jury is confusing, 
since before verdict a request to go to the jury on a disputed question of 
fact must be granted. Minahan v. Ry. Co. (1905) 138 Fed. 37; Koehler 
v. Adler (1879) 78 N. Y. 287. After verdict, however, such a request will 
be refused. Howell v. Wright (1890) 122 N. Y. 667. 

Public Service Companies — Carriers — What Constitute — Messen- 
ger Companies. — Plaintiff secured a messenger boy from the defendant 
messenger company to carry a parcel containing money to a bank, special' 
notice being given as to the nature of the contents. The money was 
stolen and the plaintiff sought to hold the messenger company as a com- 
mon carrier, field, the defendant was not a common carrier. Hirsch v. 
American Dist. Tel. Co. (1906; 98 N. Y. Supp. 371. 

From the facts in the principal case, it would seem that the defendant 
as a part of its business held itself out to the public as a carrier of small 
parcels, and as such should be subject to the common carrier's liability 
of insurer of goods carried. 6 Columbia Law Review 356. The decision 
of the principal case silently overrules two earlier New York cases holding 
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that such messenger companies are common carriers and liable as such, 
Giltnan v. Postal Tel. Co. (N. Y. 1905) 48 Misc. 372; Sanford v. American 
Dist. Tel. Co. (N. Y. 1895) 13 Misc. 88, and would seem to be wrong both 
in principle and by authority. 

Public Service Companies — Carriers — Contracting away Liability 
for Negligence. — A steamship ticket recited that the carrier would not 
be liable above a fixed sum for losses of baggage unless the value of the 
same above said sum be declared. Held, that the plaintiff could recover 
only this fixed sum though the loss occurred through the negligence of 
the carrier. Tewes v. Lloyd S. S. Co. (1906) 36 N. Y. L. Jour. No. 29. 
In New York a carrier may by special contract stipulate for an 
exemption from liability for losses arising from its own negligence, on 
the theory that the contract is one between private parties acting on an 
equal footing. Parsons v. Monteath (1851) 13 Barb. 353, 360. In decid- 
ing whether there is or is not a special contract the courts have applied 
the principle that the contract should be strictly construed against the 
carrier. Kenneyv. Ry. Co. (1891) 125 N. Y. 422. Accordingly a stipula- 
tion similar to that of the principal case merely relieved the carrier of its 
insurer's liability. Bermet v. Ry. Co. (1001) 62 App. Div. 389, aff. 172 
N. Y- 639. The court in the principal case, however, disregards this 
principle of strict construction and bases its decision on cases resting on 
the ground that the silence of the shipper amounts to constructive fraud. 
Magnin v. Dinstnore (1877) 70 N. Y. 410. 

Real Property — Constructive Adverse Possession — Limitations 
op Doctrine. — The defendant, claiming by adverse possession a large 
tract of land, proved actual occupancy of a part under a deed covering 
the whole. Held, the doctrine of constructive adverse possession does 
not apply to large tracts of land not purchased for purposes of cultiva- 
tion. Lawrence v. Alabama Land Co. (Ala. 1906) 41 So. 612. See 
Notes, p. 582. 

Taxation — Tax Title — Husband and Wife. — A wife, not being in 
possession or receiving the rents, purchased land owned bv her husband 
and others with her own money at a sale for taxes. Held, she acquired 
a good title. Nagle v. Tieperman (Kan. 1906) 85 Pac. 941. 

One cannot acquire a title at a tax sale if he is under a legal or moral 
obligation to pay the taxes. Bowman v. Cockrill (1870) 6 Kan. 311, or if 
it is inequitable for him to do so because of his relation to the owner of 
the land. Blackwood v. Van Vliet (1874) 30 Mich. 118; Cooley, Tax., 
3rd ed., 963. Since it appears plain that the inchoate right of the wife in 
her husband's estate places upon her no legal or moral obligation to pay 
the taxes, Willard v. Ames (1891) 130 Ind. 351, a woman with a separate 
estate may purchase her husband's land at a tax sale unless it is inequi- 
table for her to do so. Although it has been held undesirable, because of 
the marriage relation, that one spouse should thus acquire title to the 
land of the other, Laton v. Balcom (1886) 64 N. H. 92. the principal case 
appears to be more in harmony with the spirit of the Married W omen's 
Acts and the modern conception of the marital relation. 

Taxation — Transfer Tax — Interstate Consolidated Corporation. 
— The respondent levied a tax upon the market value of certain shares 
of stock of the Boston and Albany R. R. Co. under the New York statute, 
L. 1896, ch. Q08, sec. 220, as amd. L. 1897, ch. 284. sec. 2. providing for a 
tax upon this basis upon personal property situated within the state and 
transferred under the will of a non-resident. The company in question 
was an interstate consolidated corporation of New York and Massachu- 
setts. Held, that on the principle of interstate comity the statute should 
be interpreted as making the basis of the taxation that proportion of the 
market value of the stock which the property within the state bore to the 
entire property of the company. Cooley v. The Comptroller (1906) 36 
N. Y. L. Jour. No. 21. 
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Since, when something has to be done in a particular jurisdiction to 
make the transfer of stock valid, its situs is in that jurisdiction for that 
purpose at least, Dicey's Conflict of Laws 320; Att'y Gen'l v. Dimond 
(1831) 1 C. & J. 356; Att'y Gen'l v. Bouwens (1838) 4 M. & W. 171, 190; 
cf . Matter of Bronson (1 896) 1 50 N. Y. 1 ; the situs of the stock in question 
was in New York and Massachusetts at the same time, from which it follows 
that if each state exercised its constitutional right to impose a transfer 
tax upon the stock, based upon its full market value, their action would 
in effect result in double taxation, although in fact the tax would be 
upon different privileges. People v. Reardon (1906) 184 N. Y. 431. The 
court will not interpret a statute as imposing double taxation, although 
constitutional, unless forced to do so by express words or necessary 
implication. Golding v. Collectors of Chambersburg (1874) 37 N. J. L. 
(8 Vroom) 258; Matter of James (1894) 144 N. Y. 6. Since no express 
words laying a double tax, nor any necessarily implying such can be found 
in the statute, while in an analogous case the legislature particularly avoided 
such a possibility, Genl. Tax Law of N. Y. Sec. 182, the decision in the 
principal case seems more correctly supportable on the ground of such 
strict interpretation than of interstate comity. The limitation of the 
decision to an interstate consolidated corporation, excluding from its 
application a corporation at first incorporated in but one state and sub- 
sequently incorporated in a second state seems difficult to understand. 

Torts — Assault and Battery — Insult prevents Recovery. — The 
plaintiff in an altercation with his employer, the defendant, called the 
latter a robber, whereupon the defendant knocked the plaintiff down. 
Held, that the plaintiff was offender and aggressor, from beginning to 
end, and that his case fell within the doctrine that he who is in fault and 
sues for damages resulting therefrom, cannot recover for the injuries 
inflicted on him, although the perpetrator was not justified in law in his 
conduct. Massett v. Keff (La. 1906) 41 So. 330. See Notes, p. 581. 

Torts — False Imprisonment — Jurisdiction — Liability. — The plaintiff 
brought an action for false imprisonment based on his arrest, conviction 
and imprisonment for violation of an unconstitutional city ordinance. 
The magistrate who tried the cause had jurisdiction of all prosecutions 
for violations of the city ordinances and the ministerial officer who made 
the arrest acted under process fair on its face. Held, that the magistrate 
and ministerial officer were not liable. Bohri v. Barnett (1906) 144 Fed. 
389. See Notes, p. 586. 



